Federalist No. 39
The Conformity of the Plan
to Republican Principles
James Madison
The government of the United States will join national
and federal elements into a single political form. In a
republic, government derives its authority from the
people, whose representatives hold office for set terms.
Some will hold office as a result of state decisions, some
as a result of national decisions, and some as a result
of a combination of both powers. The nation will be
a federation of states, and each state will preserve an
inviolable authority within its own sphere.
To the People of the State of New York:
The last paper having concluded the observations which were meant to introduce a candid survey
of the plan of government reported by the convention, we now proceed to the execution of that part of
our undertaking. The first question that offers itself
is, whether the general form and aspect of the government be strictly republican. It is evident that no
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other form would be reconcilable with the genius of
the people of America; with the fundamental principles of the Revolution; or with that honorable determination which animates every votary of freedom,
to rest all our political experiments on the capacity
of mankind for self-government. If the plan of the
convention, therefore, be found to depart from the
republican character, its advocates must abandon it
as no longer defensible.
What, then, are the distinctive characters of the
republican form? Were an answer to this question
to be sought, not by recurring to principles, but in
the application of the term by political writers, to the
constitution of different States, no satisfactory one
would ever be found. Holland, in which no particle of
the supreme authority is derived from the people, has
passed almost universally under the denomination
of a republic. The same title has been bestowed on
Venice, where absolute power over the great body of
the people is exercised, in the most absolute manner,
by a small body of hereditary nobles. Poland, which
is a mixture of aristocracy and of monarchy in their
worst forms, has been dignified with the same appellation. The government of England, which has one
republican branch only, combined with an hereditary
aristocracy and monarchy, has, with equal impropriety, been frequently placed on the list of republics.
These examples, which are nearly as dissimilar to
each other as to a genuine republic, show the extreme
inaccuracy with which the term has been used in political disquisitions.
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If we resort for a criterion to the different principles on which different forms of government are
established, we may define a republic to be, or at
least may bestow that name on, a government which
derives all its powers directly or indirectly from the
great body of the people, and is administered by persons holding their offices during pleasure, for a limited period, or during good behavior. It is essential to
such a government that it be derived from the great
body of the society, not from an inconsiderable proportion, or a favored class of it; otherwise a handful
of tyrannical nobles, exercising their oppressions by
a delegation of their powers, might aspire to the rank
of republicans, and claim for their government the
honorable title of republic. It is sufficient for such a
government that the persons administering it be appointed, either directly or indirectly, by the people;
and that they hold their appointments by either of the
tenures just specified; otherwise every government
in the United States, as well as every other popular
government that has been or can be well organized
or well executed, would be degraded from the republican character. According to the constitution of every State in the Union, some or other of the officers
of government are appointed indirectly only by the
people. According to most of them, the chief magistrate himself is so appointed. And according to one,
this mode of appointment is extended to one of the
co-ordinate branches of the legislature. According to
all the constitutions, also, the tenure of the highest
offices is extended to a definite period, and in many
instances, both within the legislative and executive
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departments, to a period of years. According to the
provisions of most of the constitutions, again, as well
as according to the most respectable and received
opinions on the subject, the members of the judiciary
department are to retain their offices by the firm tenure of good behavior.
On comparing the Constitution planned by the
convention with the standard here fixed, we perceive
at once that it is, in the most rigid sense, conformable to it. The House of Representatives, like that
of one branch at least of all the State legislatures, is
elected immediately by the great body of the people.
The Senate, like the present Congress, and the Senate of Maryland, derives its appointment indirectly
from the people. The President is indirectly derived
from the choice of the people, according to the example in most of the States. Even the judges, with
all other officers of the Union, will, as in the several
States, be the choice, though a remote choice, of the
people themselves, the duration of the appointments
is equally conformable to the republican standard,
and to the model of State constitutions The House
of Representatives is periodically elective, as in all
the States; and for the period of two years, as in the
State of South Carolina. The Senate is elective, for the
period of six years; which is but one year more than
the period of the Senate of Maryland, and but two
more than that of the Senates of New York and Virginia. The President is to continue in office for the
period of four years; as in New York and Delaware,
the chief magistrate is elected for three years, and in
South Carolina for two years. In the other States the
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election is annual. In several of the States, however,
no constitutional provision is made for the impeachment of the chief magistrate. And in Delaware and
Virginia he is not impeachable till out of office. The
President of the United States is impeachable at any
time during his continuance in office. The tenure by
which the judges are to hold their places, is, as it unquestionably ought to be, that of good behavior. The
tenure of the ministerial offices generally, will be a
subject of legal regulation, conformably to the reason
of the case and the example of the State constitutions.
Could any further proof be required of the republican complexion of this system, the most decisive one might be found in its absolute prohibition
of titles of nobility, both under the federal and the
State governments; and in its express guaranty of the
republican form to each of the latter.
“But it was not sufficient,” say the adversaries
of the proposed Constitution, “for the convention
to adhere to the republican form. They ought, with
equal care, to have preserved the federal form,
which regards the Union as a confederacy of sovereign states; instead of which, they have framed a
national government, which regards the Union as
a consolidation of the States.” And it is asked by
what authority this bold and radical innovation was
undertaken? The handle which has been made of this
objection requires that it should be examined with
some precision.
Without inquiring into the accuracy of the distinction on which the objection is founded, it will be
145
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necessary to a just estimate of its force, first, to ascertain the real character of the government in question;
secondly, to inquire how far the convention were authorized to propose such a government; and thirdly,
how far the duty they owed to their country could
supply any defect of regular authority.
First. In order to ascertain the real character of
the government, it may be considered in relation to
the foundation on which it is to be established; to
the sources from which its ordinary powers are to be
drawn; to the operation of those powers; to the extent
of them; and to the authority by which future changes
in the government are to be introduced.
On examining the first relation, it appears, on
one hand, that the Constitution is to be founded on
the assent and ratification of the people of America,
given by deputies elected for the special purpose; but,
on the other, that this assent and ratification is to be
given by the people, not as individuals composing
one entire nation, but as composing the distinct and
independent States to which they respectively belong.
It is to be the assent and ratification of the several
States, derived from the supreme authority in each
State, the authority of the people themselves. The act,
therefore, establishing the Constitution, will not be a
national, but a federal act.
That it will be a federal and not a national act,
as these terms are understood by the objectors; the
act of the people, as forming so many independent
States, not as forming one aggregate nation, is obvious from this single consideration, that it is to result
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neither from the decision of a majorityof the people of the Union, nor from that of a majority of the
States. It must result from the unanimous assent of
the several States that are parties to it, differing no
otherwise from their ordinary assent than in its being
expressed, not by the legislative authority, but by that
of the people themselves. Were the people regarded
in this transaction as forming one nation, the will of
the majority of the whole people of the United States
would bind the minority, in the same manner as the
majority in each State must bind the minority; and
the will of the majority must be determined either by
a comparison of the individual votes, or by considering the will of the majority of the States as evidence
of the will of a majority of the people of the United
States. Neither of these rules have been adopted. Each
State, in ratifying the Constitution, is considered as a
sovereign body, independent of all others, and only
to be bound by its own voluntary act. In this relation,
then, the new Constitution will, if established, be a
federal , and not a national constitution.
The next relation is, to the sources from which
the ordinary powers of government are to be derived.
The House of Representatives will derive its powers
from the people of America; and the people will be
represented in the same proportion, and on the same
principle, as they are in the legislature of a particular
State. So far the government is national, not federal. The Senate, on the other hand, will derive its
powers from the States, as political and coequal societies; and these will be represented on the principle
of equality in the Senate, as they now are in the exist147
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ing Congress. So far the government is federal, not
national. The executive power will be derived from
a very compound source. The immediate election of
the President is to be made by the States in their political characters. The votes allotted to them are in a
compound ratio, which considers them partly as distinct and coequal societies, partly as unequal members of the same society. The eventual election, again,
is to be made by that branch of the legislature which
consists of the national representatives; but in this
particular act they are to be thrown into the form of
individual delegations, from so many distinct and coequal bodies politic. From this aspect of the government it appears to be of a mixed character, presenting
at least as many federal as national features.
The difference between a federal and national
government, as it relates to the operation of the
government, is supposed to consist in this, that in
the former the powers operate on the political bodies
composing the Confederacy, in their political capacities; in the latter, on the individual citizens composing the nation, in their individual capacities. On trying the Constitution by this criterion, it falls under
the national, not the federal character; though
perhaps not so completely as has been understood.
In several cases, and particularly in the trial of controversies to which States may be parties, they must
be viewed and proceeded against in their collective
and political capacities only. So far the national countenance of the government on this side seems to be
disfigured by a few federal features. But this blemish
is perhaps unavoidable in any plan; and the opera148
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tion of the government on the people, in their individual capacities, in its ordinary and most essential
proceedings, may, on the whole, designate it, in this
relation, a national government.
But if the government be national with regard
to the operation of its powers, it changes its aspect
again when we contemplate it in relation to the extent of its powers. The idea of a national government involves in it, not only an authority over the
individual citizens, but an indefinite supremacy over
all persons and things, so far as they are objects of
lawful government. Among a people consolidated
into one nation, this supremacy is completely vested in the national legislature. Among communities
united for particular purposes, it is vested partly in
the general and partly in the municipal legislatures.
In the former case, all local authorities are subordinate to the supreme; and may be controlled, directed,
or abolished by it at pleasure. In the latter, the local or
municipal authorities form distinct and independent
portions of the supremacy, no more subject, within
their respective spheres, to the general authority,
than the general authority is subject to them, within
its own sphere. In this relation, then, the proposed
government cannot be deemed a national one;
since its jurisdiction extends to certain enumerated
objects only, and leaves to the several States a residuary and inviolable sovereignty over all other objects.
It is true that in controversies relating to the boundary between the two jurisdictions, the tribunal which
is ultimately to decide, is to be established under the
general government. But this does not change the
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principle of the case. The decision is to be impartially
made, according to the rules of the Constitution; and
all the usual and most effectual precautions are taken to secure this impartiality. Some such tribunal is
clearly essential to prevent an appeal to the sword and
a dissolution of the compact; and that it ought to be
established under the general rather than under the
local governments, or, to speak more properly, that it
could be safely established under the first alone, is a
position not likely to be combated.
If we try the Constitution by its last relation to the
authority by which amendments are to be made, we
find it neither wholly national nor wholly federal.
Were it wholly national, the supreme and ultimate
authority would reside in the majority of the people
of the Union; and this authority would be competent
at all times, like that of a majority of every national
society, to alter or abolish its established government.
Were it wholly federal, on the other hand, the concurrence of each State in the Union would be essential to every alteration that would be binding on all.
The mode provided by the plan of the convention is
not founded on either of these principles. In requiring more than a majority, and principles. In requiring
more than a majority, and particularly in computing
the proportion by states, not by citizens, it departs
from the national and advances towards the federal character; in rendering the concurrence of less
than the whole number of States sufficient, it loses
again the federal and partakes of the national
character.
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The proposed Constitution, therefore, is, in strictness, neither a national nor a federal Constitution,
but a composition of both. In its foundation it is federal, not national; in the sources from which the ordinary powers of the government are drawn, it is partly
federal and partly national; in the operation of these
powers, it is national, not federal; in the extent of
them, again, it is federal, not national; and, finally, in
the authoritative mode of introducing amendments,
it is neither wholly federal nor wholly national.
Publius
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The Alleged Danger
from the Powers of the Union
to the State Governments Considered
James Madison
After a historical review of various forms of government, Madison reiterates that the Constitution ensures
that the states are essential and constituents parts of the
union and that the federal government is dependent on
them. The powers delegated to the federal government
are few and defined. Those remaining with the states
are numerous and indefinite.
To the People of the State of New York:
Having shown that no one of the powers transferred to the federal government is unnecessary or
improper, the next question to be considered is,
whether the whole mass of them will be dangerous
to the portion of authority left in the several States.
The adversaries to the plan of the convention, instead of considering in the first place what degree of
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power was absolutely necessary for the purposes of
the federal government, have exhausted themselves
in a secondary inquiry into the possible consequences of the proposed degree of power to the governments of the particular States. But if the Union, as
has been shown, be essential to the security of the
people of America against foreign danger; if it be essential to their security against contentions and wars
among the different States; if it be essential to guard
them against those violent and oppressive factions
which embitter the blessings of liberty, and against
those military establishments which must gradually
poison its very fountain; if, in a word, the Union be
essential to the happiness of the people of America,
is it not preposterous, to urge as an objection to a
government, without which the objects of the Union
cannot be attained, that such a government may
derogate from the importance of the governments
of the individual States? Was, then, the American
Revolution effected, was the American Confederacy
formed, was the precious blood of thousands spilt,
and the hard-earned substance of millions lavished,
not that the people of America should enjoy peace,
liberty, and safety, but that the government of the individual States, that particular municipal establishments, might enjoy a certain extent of power, and be
arrayed with certain dignities and attributes of sovereignty? We have heard of the impious doctrine in
the Old World, that the people were made for kings,
not kings for the people. Is the same doctrine to be
revived in the New, in another shape that the solid
happiness of the people is to be sacrificed to the views
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of political institutions of a different form? It is too
early for politicians to presume on our forgetting that
the public good, the real welfare of the great body of
the people, is the supreme object to be pursued; and
that no form of government whatever has any other
value than as it may be fitted for the attainment of
this object. Were the plan of the convention adverse
to the public happiness, my voice would be, Reject
the plan. Were the Union itself inconsistent with the
public happiness, it would be, Abolish the Union. In
like manner, as far as the sovereignty of the States
cannot be reconciled to the happiness of the people,
the voice of every good citizen must be, Let the former be sacrificed to the latter. How far the sacrifice is
necessary, has been shown. How far the unsacrificed
residue will be endangered, is the question before us.
Several important considerations have been
touched in the course of these papers, which discountenance the supposition that the operation of
the federal government will by degrees prove fatal to
the State governments. The more I revolve the subject, the more fully I am persuaded that the balance is
much more likely to be disturbed by the preponderancy of the last than of the first scale.
We have seen, in all the examples of ancient and
modern confederacies, the strongest tendency continually betraying itself in the members, to despoil
the general government of its authorities, with a
very ineffectual capacity in the latter to defend itself against the encroachments. Although, in most
of these examples, the system has been so dissimilar
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from that under consideration as greatly to weaken
any inference concerning the latter from the fate of
the former, yet, as the States will retain, under the
proposed Constitution, a very extensive portion
of active sovereignty, the inference ought not to be
wholly disregarded. In the Achaean league it is probable that the federal head had a degree and species
of power, which gave it a considerable likeness to
the government framed by the convention. The Lycian Confederacy, as far as its principles and form
are transmitted, must have borne a still greater analogy to it. Yet history does not inform us that either of
them ever degenerated, or tended to degenerate, into
one consolidated government. On the contrary, we
know that the ruin of one of them proceeded from
the incapacity of the federal authority to prevent the
dissensions, and finally the disunion, of the subordinate authorities. These cases are the more worthy
of our attention, as the external causes by which the
component parts were pressed together were much
more numerous and powerful than in our case; and
consequently less powerful ligaments within would
be sufficient to bind the members to the head, and to
each other.
In the feudal system, we have seen a similar propensity exemplified. Notwithstanding the want of
proper sympathy in every instance between the local
sovereigns and the people, and the sympathy in some
instances between the general sovereign and the latter, it usually happened that the local sovereigns
prevailed in the rivalship for encroachments. Had
no external dangers enforced internal harmony and
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subordination, and particularly, had the local sovereigns possessed the affections of the people, the great
kingdoms in Europe would at this time consist of as
many independent princes as there were formerly
feudatory barons.
The State government will have the advantage of
the Federal government, whether we compare them
in respect to the immediate dependence of the one on
the other; to the weight of personal influence which
each side will possess; to the powers respectively
vested in them; to the predilection and probable support of the people; to the disposition and faculty of
resisting and frustrating the measures of each other.
The State governments may be regarded as constituent and essential parts of the federal government;
whilst the latter is nowise essential to the operation or
organization of the former. Without the intervention
of the State legislatures, the President of the United
States cannot be elected at all. They must in all cases
have a great share in his appointment, and will, perhaps, in most cases, of themselves determine it. The
Senate will be elected absolutely and exclusively by
the State legislatures. Even the House of Representatives, though drawn immediately from the people,
will be chosen very much under the influence of that
class of men, whose influence over the people obtains for themselves an election into the State legislatures. Thus, each of the principal branches of the
federal government will owe its existence more or
less to the favor of the State governments, and must
consequently feel a dependence, which is much more
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likely to beget a disposition too obsequious than too
overbearing towards them. On the other side, the
component parts of the State governments will in no
instance be indebted for their appointment to the direct agency of the federal government, and very little,
if at all, to the local influence of its members.
The number of individuals employed under the
Constitution of the United States will be much smaller than the number employed under the particular
States. There will consequently be less of personal
influence on the side of the former than of the latter. The members of the legislative, executive, and
judiciary departments of thirteen and more States,
the justices of peace, officers of militia, ministerial officers of justice, with all the county, corporation, and
town officers, for three millions and more of people,
intermixed, and having particular acquaintance with
every class and circle of people, must exceed, beyond
all proportion, both in number and influence, those
of every description who will be employed in the
administration of the federal system. Compare the
members of the three great departments of the thirteen States, excluding from the judiciary department
the justices of peace, with the members of the corresponding departments of the single government of
the Union; compare the militia officers of three millions of people with the military and marine officers
of any establishment which is within the compass of
probability, or, I may add, of possibility, and in this
view alone, we may pronounce the advantage of the
States to be decisive. If the federal government is to
have collectors of revenue, the State governments will
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have theirs also. And as those of the former will be
principally on the seacoast, and not very numerous,
whilst those of the latter will be spread over the face
of the country, and will be very numerous, the advantage in this view also lies on the same side. It is true,
that the Confederacy is to possess, and may exercise,
the power of collecting internal as well as external
taxes throughout the States; but it is probable that this
power will not be resorted to, except for supplemental purposes of revenue; that an option will then be
given to the States to supply their quotas by previous
collections of their own; and that the eventual collection, under the immediate authority of the Union,
will generally be made by the officers, and according
to the rules, appointed by the several States. Indeed
it is extremely probable, that in other instances, particularly in the organization of the judicial power, the
officers of the States will be clothed with the correspondent authority of the Union. Should it happen,
however, that separate collectors of internal revenue
should be appointed under the federal government,
the influence of the whole number would not bear a
comparison with that of the multitude of State officers
in the opposite scale. Within every district to which
a federal collector would be allotted, there would not
be less than thirty or forty, or even more, officers of
different descriptions, and many of them persons of
character and weight, whose influence would lie on
the side of the State.
The powers delegated by the proposed Constitution to the federal government are few and defined.
Those which are to remain in the State governments
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are numerous and indefinite. The former will be exercised principally on external objects, as war, peace,
negotiation, and foreign commerce; with which last
the power of taxation will, for the most part, be connected. The powers reserved to the several States will
extend to all the objects which, in the ordinary course
of affairs, concern the lives, liberties, and properties
of the people, and the internal order, improvement,
and prosperity of the State.
The operations of the federal government will be
most extensive and important in times of war and
danger; those of the State governments, in times of
peace and security. As the former periods will probably bear a small proportion to the latter, the State
governments will here enjoy another advantage over
the federal government. The more adequate, indeed,
the federal powers may be rendered to the national
defense, the less frequent will be those scenes of danger which might favor their ascendancy over the governments of the particular States.
If the new Constitution be examined with accuracy and candor, it will be found that the change
which it proposes consists much less in the addition
of new powers to the Union, than in the invigoration of its original powers. The regulation of commerce, it is true, is a new power; but that seems to
be an addition which few oppose, and from which
no apprehensions are entertained. The powers relating to war and peace, armies and fleets, treaties and
finance, with the other more considerable powers,
are all vested in the existing Congress by the articles
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of Confederation. The proposed change does not enlarge these powers; it only substitutes a more effectual
mode of administering them. The change relating to
taxation may be regarded as the most important; and
yet the present Congress have as complete authority to REQUIRE of the States indefinite supplies of
money for the common defense and general welfare,
as the future Congress will have to require them of
individual citizens; and the latter will be no more
bound than the States themselves have been, to pay
the quotas respectively taxed on them. Had the States
complied punctually with the articles of Confederation, or could their compliance have been enforced
by as peaceable means as may be used with success
towards single persons, our past experience is very
far from countenancing an opinion, that the State
governments would have lost their constitutional
powers, and have gradually undergone an entire
consolidation. To maintain that such an event would
have ensued, would be to say at once, that the existence of the State governments is incompatible with
any system whatever that accomplishes the essental
purposes of the Union.
Publius
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The Particular Structure of the
New Government and the
Distribution of Power among
Its Different Parts
James Madison
The division of power is an essential element of the
modern republic. Whenever political power is concentrated in a few hands it threatens the liberties of the
people. But the separation of powers does not mean
that the various branches must be completely independent of each other. In fact, each branch must be partially dependent as a means to limit to its power. A review of the constitutions of the states shows that there
is interdependence among the branches.
To the People of the State of New York:
Having reviewed the general form of the proposed government and the general mass of power allotted to it, I proceed to examine the particular structure of this government, and the distribution of this
mass of power among its constituent parts.
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One of the principal objections inculcated by the
more respectable adversaries to the Constitution, is
its supposed violation of the political maxim, that
the legislative, executive, and judiciary departments
ought to be separate and distinct. In the structure of
the federal government, no regard, it is said, seems
to have been paid to this essential precaution in favor of liberty. The several departments of power are
distributed and blended in such a manner as at once
to destroy all symmetry and beauty of form, and to
expose some of the essential parts of the edifice to
the danger of being crushed by the disproportionate
weight of other parts.
No political truth is certainly of greater intrinsic
value, or is stamped with the authority of more enlightened patrons of liberty, than that on which the
objection is founded. The accumulation of all powers, legislative, executive, and judiciary, in the same
hands, whether of one, a few, or many, and whether
hereditary, selfappointed, or elective, may justly be
pronounced the very definition of tyranny. Were the
federal Constitution, therefore, really chargeable with
the accumulation of power, or with a mixture of powers, having a dangerous tendency to such an accumulation, no further arguments would be necessary to
inspire a universal reprobation of the system. I persuade myself, however, that it will be made apparent
to every one, that the charge cannot be supported,
and that the maxim on which it relies has been totally
misconceived and misapplied. In order to form correct ideas on this important subject, it will be proper
to investigate the sense in which the preservation of
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liberty requires that the three great departments of
power should be separate and distinct.
The oracle who is always consulted and cited on
this subject is the celebrated Montesquieu. If he be
not the author of this invaluable precept in the science of politics, he has the merit at least of displaying
and recommending it most effectually to the attention of mankind. Let us endeavor, in the first place, to
ascertain his meaning on this point.
The British Constitution was to Montesquieu
what Homer has been to the didactic writers on epic
poetry. As the latter have considered the work of the
immortal bard as the perfect model from which the
principles and rules of the epic art were to be drawn,
and by which all similar works were to be judged, so
this great political critic appears to have viewed the
Constitution of England as the standard, or to use his
own expression, as the mirror of political liberty; and
to have delivered, in the form of elementary truths,
the several characteristic principles of that particular
system. That we may be sure, then, not to mistake his
meaning in this case, let us recur to the source from
which the maxim was drawn.
On the slightest view of the British Constitution,
we must perceive that the legislative, executive, and
judiciary departments are by no means totally separate and distinct from each other. The executive magistrate forms an integral part of the legislative authority. He alone has the prerogative of making treaties
with foreign sovereigns, which, when made, have,
under certain limitations, the force of legislative acts.
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All the members of the judiciary department are appointed by him, can be removed by him on the address of the two Houses of Parliament, and form,
when he pleases to consult them, one of his constitutional councils. One branch of the legislative department forms also a great constitutional council to the
executive chief, as, on another hand, it is the sole depositary of judicial power in cases of impeachment,
and is invested with the supreme appellate jurisdiction in all other cases. The judges, again, are so far
connected with the legislative department as often to
attend and participate in its deliberations, though not
admitted to a legislative vote.
From these facts, by which Montesquieu was
guided, it may clearly be inferred that, in saying
“There can be no liberty where the legislative and
executive powers are united in the same person, or
body of magistrates,” or, “if the power of judging be
not separated from the legislative and executive powers,” he did not mean that these departments ought
to have no partial agency in, or no control over,
the acts of each other. His meaning, as his own words
import, and still more conclusively as illustrated by
the example in his eye, can amount to no more than
this, that where the whole power of one department is exercised by the same hands which possess
the whole power of another department, the fundamental principles of a free constitution are subverted.
This would have been the case in the constitution examined by him, if the king, who is the sole executive
magistrate, had possessed also the complete legislative power, or the supreme administration of justice;
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or if the entire legislative body had possessed the supreme judiciary, or the supreme executive authority.
This, however, is not among the vices of that constitution. The magistrate in whom the whole executive
power resides cannot of himself make a law, though
he can put a negative on every law; nor administer
justice in person, though he has the appointment of
those who do administer it. The judges can exercise
no executive prerogative, though they are shoots
from the executive stock; nor any legislative function,
though they may be advised with by the legislative
councils. The entire legislature can perform no judiciary act, though by the joint act of two of its branches the judges may be removed from their offices, and
though one of its branches is possessed of the judicial
power in the last resort. The entire legislature, again,
can exercise no executive prerogative, though one of
its branches constitutes the supreme executive magistracy, and another, on the impeachment of a third,
can try and condemn all the subordinate officers in
the executive department.
The reasons on which Montesquieu grounds his
maxim are a further demonstration of his meaning.
“When the legislative and executive powers are united in the same person or body,” says he, “there can
be no liberty, because apprehensions may arise lest
the same monarch or senate should enact tyrannical laws to execute them in a tyrannical manner.
“ Again: “Were the power of judging joined with the
legislative, the life and liberty of the subject would be
exposed to arbitrary control, for the judge would
then be the legislator. Were it joined to the ex167
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ecutive power, the judge might behave with all the
violence of an oppressor. “ Some of these reasons
are more fully explained in other passages; but briefly
stated as they are here, they sufficiently establish the
meaning which we have put on this celebrated maxim of this celebrated author.
If we look into the constitutions of the several
States, we find that, notwithstanding the emphatical and, in some instances, the unqualified terms in
which this axiom has been laid down, there is not a
single instance in which the several departments of
power have been kept absolutely separate and distinct. New Hampshire, whose constitution was the
last formed, seems to have been fully aware of the impossibility and inexpediency of avoiding any mixture
whatever of these departments, and has qualified the
doctrine by declaring “that the legislative, executive,
and judiciary powers ought to be kept as separate
from, and independent of, each other as the nation
of a free government will admit; or as is consistent with that chain of connection that
binds the whole fabric of the Constitution in
an indissoluble bond of unity and amity. “Her
constitution accordingly mixes these departments in
several respects. The Senate, which is a branch of the
legislative department, is also a judicial tribunal for
the trial of impeachments. The President, who is the
head of the executive department, is the presiding
member also of the Senate; and, besides an equal vote
in all cases, has a casting vote in case of a tie. The executive head is himself eventually elective every year
by the legislative department, and his council is every
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year chosen by and from the members of the same
department. Several of the officers of state are also
appointed by the legislature. And the members of the
judiciary department are appointed by the executive
department.
The constitution of Massachusetts has observed
a sufficient though less pointed caution, in expressing this fundamental article of liberty. It declares
“that the legislative department shall never exercise
the executive and judicial powers, or either of them;
the executive shall never exercise the legislative and
judicial powers, or either of them; the judicial shall
never exercise the legislative and executive powers,
or either of them. “ This declaration corresponds
precisely with the doctrine of Montesquieu, as it has
been explained, and is not in a single point violated by the plan of the convention. It goes no farther
than to prohibit any one of the entire departments
from exercising the powers of another department.
In the very Constitution to which it is prefixed, a
partial mixture of powers has been admitted. The
executive magistrate has a qualified negative on the
legislative body, and the Senate, which is a part of the
legislature, is a court of impeachment for members
both of the executive and judiciary departments. The
members of the judiciary department, again, are appointable by the executive department, and removable by the same authority on the address of the two
legislative branches. Lastly, a number of the officers
of government are annually appointed by the legislative department. As the appointment to offices, particularly executive offices, is in its nature an executive
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function, the compilers of the Constitution have, in
this last point at least, violated the rule established by
themselves.
I pass over the constitutions of Rhode Island and
Connecticut, because they were formed prior to the
Revolution, and even before the principle under examination had become an object of political attention.
The constitution of New York contains no declaration on this subject; but appears very clearly to have
been framed with an eye to the danger of improperly
blending the different departments. It gives, nevertheless, to the executive magistrate, a partial control
over the legislative department; and, what is more,
gives a like control to the judiciary department; and
even blends the executive and judiciary departments
in the exercise of this control. In its council of appointment members of the legislative are associated
with the executive authority, in the appointment of
officers, both executive and judiciary. And its court
for the trial of impeachments and correction of errors is to consist of one branch of the legislature and
the principal members of the judiciary department.
The constitution of New Jersey has blended the
different powers of government more than any of the
preceding. The governor, who is the executive magistrate, is appointed by the legislature; is chancellor and
ordinary, or surrogate of the State; is a member of the
Supreme Court of Appeals, and president, with a casting vote, of one of the legislative branches. The same
legislative branch acts again as executive council of
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the governor, and with him constitutes the Court of
Appeals. The members of the judiciary department
are appointed by the legislative department and removable by one branch of it, on the impeachment of
the other.
According to the constitution of Pennsylvania,
the president, who is the head of the executive department, is annually elected by a vote in which the
legislative department predominates. In conjunction
with an executive council, he appoints the members
of the judiciary department, and forms a court of impeachment for trial of all officers, judiciary as well as
executive. The judges of the Supreme Court and justices of the peace seem also to be removable by the
legislature; and the executive power of pardoning in
certain cases, to be referred to the same department.
The members of the executive counoil are made exofficio justices of peace throughout the State.
In Delaware, the chief executive magistrate is
annually elected by the legislative department. The
speakers of the two legislative branches are vicepresidents in the executive department. The executive chief, with six others, appointed, three by each
of the legislative branches constitutes the Supreme
Court of Appeals; he is joined with the legislative
department in the appointment of the other judges.
Throughout the States, it appears that the members
of the legislature may at the same time be justices of
the peace; in this State, the members of one branch
of it are ex-officio justices of the peace; as are also
the members of the executive council. The principal
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officers of the executive department are appointed by
the legislative; and one branch of the latter forms a
court of impeachments. All officers may be removed
on address of the legislature.
Maryland has adopted the maxim in the most
unqualified terms; declaring that the legislative, executive, and judicial powers of government ought to
be forever separate and distinct from each other. Her
constitution, notwithstanding, makes the executive
magistrate appointable by the legislative department;
and the members of the judiciary by the executive department.
The language of Virginia is still more pointed on
this subject. Her constitution declares, “that the legislative, executive, and judiciary departments shall
be separate and distinct; so that neither exercise the
powers properly belonging to the other; nor shall any
person exercise the powers of more than one of them
at the same time, except that the justices of county
courts shall be eligible to either House of Assembly.
“ Yet we find not only this express exception, with
respect to the members of the irferior courts, but that
the chief magistrate, with his executive council, are
appointable by the legislature; that two members of
the latter are triennially displaced at the pleasure of
the legislature; and that all the principal offices, both
executive and judiciary, are filled by the same department. The executive prerogative of pardon, also, is in
one case vested in the legislative department.
The constitution of North Carolina, which declares “that the legislative, executive, and supreme
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judicial powers of government ought to be forever
separate and distinct from each other,” refers, at the
same time, to the legislative department, the appointment not only of the executive chief, but all the principal officers within both that and the judiciary department.
In South Carolina, the constitution makes the executive magistracy eligible by the legislative department. It gives to the latter, also, the appointment of
the members of the judiciary department, including
even justices of the peace and sheriffs; and the appointment of officers in the executive department,
down to captains in the army and navy of the State.
In the constitution of Georgia, where it is declared
“that the legislative, executive, and judiciary departments shall be separate and distinct, so that neither
exercise the powers properly belonging to the other,”
we find that the executive department is to be filled
by appointments of the legislature; and the executive
prerogative of pardon to be finally exercised by the
same authority. Even justices of the peace are to be
appointed by the legislature.
In citing these cases, in which the legislative, executive, and judiciary departments have not been kept
totally separate and distinct, I wish not to be regarded as an advocate for the particular organizations of
the several State governments. I am fully aware that
among the many excellent principles which they exemplify, they carry strong marks of the haste, and still
stronger of the inexperience, under which they were
framed. It is but too obvious that in some instances
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the fundamental principle under consideration has
been violated by too great a mixture, and even an actual consolidation, of the different powers; and that
in no instance has a competent provision been made
for maintaining in practice the separation delineated
on paper. What I have wished to evince is, that the
charge brought against the proposed Constitution,
of violating the sacred maxim of free government,
is warranted neither by the real meaning annexed to
that maxim by its author, nor by the sense in which it
has hitherto been understood in America. This interesting subject will be resumed in the ensuing paper.
Publius
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